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to the hearing officer: Provided, how-
ever, That if the evidence called for is 
to be produced at a hearing and the 
hearing has opened, the petition to re-
voke shall be filed with the hearing of-
ficer. Notice of the filing of petitions 
to revoke shall be promptly given by 
the regional director or hearing officer, 
as the case may be, to the party at 
whose request the subpoena was issued. 
The regional director or the hearing of-
ficer, as the case may be, shall revoke 
the subpoena if, in his opinion, the evi-
dence whose production is required 
does not relate to any matter under in-
vestigation or in question in the pro-
ceedings or the subpoena does not de-
scribe with sufficient particularity the 
evidence whose production is required, 
or if for any other reason sufficient in 
law the subpoena is otherwise invalid. 
The regional director or the hearing of-
ficer, as the case may be, shall make a 
simple statement of procedural or 
other grounds for his ruling. The peti-
tion to revoke, any answer filed there-
to, and any ruling thereon shall not be-
come part of the record except upon 
the request of the party aggrieved by 
the ruling. Persons compelled to sub-
mit data or evidence are entitled to re-
tain or, on payment of lawfully pre-
scribed costs, to procure copies or tran-
scripts of the data or evidence sub-
mitted by them. 

(d) Any party shall be entitled, upon 
request, to a reasonable period at the 
close of the hearing for oral argument, 
which shall be included in the steno-
graphic report of the hearing. 

(e) The hearing officer may submit 
an analysis of the record to the re-
gional director or the Board but he 
shall make no recommendations. 

(f) Witness fees and mileage shall be 
paid by the party at whose instance the 
witness appears. 

[26 FR 3888, May 4, 1961, as amended at 61 FR 
65331, Dec. 12, 1996; 62 FR 9932, Mar. 5, 1997] 

§ 102.67 Proceedings before the re-
gional director; further hearing; 
briefs; action by the regional direc-
tor; appeals from action by the re-
gional director; statement in oppo-
sition to appeal; transfer of case to 
the Board; proceedings before the 
Board; Board action. 

(a) The regional director may pro-
ceed, either forthwith upon the record 

or after oral argument, the submission 
of briefs, or further hearing, as he may 
deem proper, to determine the unit ap-
propriate for the purpose of collective 
bargaining, to determine whether a 
question concerning representation ex-
ists, and to direct an election, dismiss 
the petition, or make other disposition 
of the matter. Any party desiring to 
submit a brief to the regional director 
shall file the original and one copy 
thereof, which may be a typed carbon 
copy, within 7 days after the close of 
the hearing: Provided, however, That 
prior to the close of the hearing and for 
good cause the hearing officer may 
grant an extension of time not to ex-
ceed an additional 14 days. Copies of 
the brief shall be served on all other 
parties to the proceeding and a state-
ment of such service shall be filed with 
the regional director together with the 
brief. No reply brief may be filed ex-
cept upon special leave of the regional 
director. 

(b) A decision by the regional direc-
tor upon the record shall set forth his 
findings, conclusions, and order or di-
rection. The decision of the regional di-
rector shall be final: Provided, however, 
That within 14 days after service there-
of any party may file a request for re-
view with the Board in Washington, 
DC. The regional director shall sched-
ule and conduct any election directed 
by the decision notwithstanding that a 
request for review has been filed with 
or granted by the Board. The filing of 
such a request shall not, unless other-
wise ordered by the Board, operate as a 
stay of the election or any action 
taken or directed by the regional direc-
tor: Provided, however, That if a pend-
ing request for review has not been 
ruled upon or has been granted ballots 
whose validity might be affected by the 
final Board decision shall be segregated 
in an appropriate manner, and all bal-
lots shall be impounded and remain un-
opened pending such decision. 

(c) The Board will grant a request for 
review only where compelling reasons 
exist therefor. Accordingly, a request 
for review may be granted only upon 
one or more of the following grounds: 

(1) That a substantial question of law 
or policy is raised because of (i) the ab-
sence of, or (ii) a departure from, offi-
cially reported Board precedent. 
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(2) That the regional director’s deci-
sion on a substantial factual issue is 
clearly erroneous on the record and 
such error prejudicially affects the 
rights of a party. 

(3) That the conduct of the hearing or 
any ruling made in connection with the 
proceeding has resulted in prejudicial 
error. 

(4) That there are compelling reasons 
for reconsideration of an important 
Board rule or policy. 

(d) Any request for review must be a 
self-contained document enabling the 
Board to rule on the basis of its con-
tents without the necessity or recourse 
to the record; however, the Board may, 
in its discretion, examine the record in 
evaluating the request. With respect to 
ground (2), and other grounds where ap-
propriate, said request must contain a 
summary of all evidence or rulings 
bearing on the issues together with 
page citations from the transcript and 
a summary of argument. But such re-
quest may not raise any issue or allege 
any facts not timely presented to the 
regional director. 

(e) Any party may, within 7 days 
after the last day on which the request 
for review must be filed, file with the 
Board a statement in opposition there-
to, which shall be served in accordance 
with the requirements of paragraph (k) 
of this section. A statement of such 
service of opposition shall be filed si-
multaneously with the Board. The 
Board may deny the request for review 
without awaiting a statement in oppo-
sition thereto. 

(f) The parties may, at any time, 
waive their right to request review. 
Failure to request review shall pre-
clude such parties from relitigating, in 
any related subsequent unfair labor 
practice proceeding, any issue which 
was, or could have been, raised in the 
representation proceeding. Denial of a 
request for review shall constitute an 
affirmance of the regional director’s 
action which shall also preclude reliti-
gating any such issues in any related 
subsequent unfair labor practice pro-
ceeding. 

(g) The granting of a request for re-
view shall not stay the regional direc-
tor’s decision unless otherwise ordered 
by the Board. Except where the Board 
rules upon the issues on review in the 

order granting review, the appellants 
and other parties may, within 14 days 
after issuance of an order granting re-
view, file briefs with the Board. Such 
briefs may be reproductions of those 
previously filed with the regional di-
rector and/or other briefs which shall 
be limited to the issues raised in the 
request for review. Where review has 
been granted, the Board will consider 
the entire record in the light of the 
grounds relied on for review. Any re-
quest for review may be withdrawn 
with the permission of the Board at 
any time prior to the issuance of the 
decision of the Board thereon. 

(h) In any case in which it appears to 
the regional director that the pro-
ceeding raises questions which should 
be decided by the Board, he may, at 
any time, issue an order, to be effective 
after the close of the hearing and be-
fore decision, transferring the case to 
the Board for decision. Such an order 
may be served on the parties upon the 
record of the hearing. 

(i) If any case is transferred to the 
Board for decision after the parties 
have filed briefs with the regional di-
rector, the parties may, within such 
time after service of the order transfer-
ring the case as is fixed by the regional 
director, file with the Board the brief 
previously filed with the regional di-
rector. No further briefs shall be per-
mitted except by special permission of 
the Board. If the case is transferred to 
the Board before the time expires for 
the filing of briefs with the regional di-
rector and before the parties have filed 
briefs, such briefs shall be filed as set 
forth above and served in accordance 
with the requirements of paragraph (k) 
of this section within the time set by 
the regional director. If the order 
transferring the case is served on the 
parties during the hearing, the hearing 
officer may, prior to the close of the 
hearing and for good cause, grant an 
extension of time within which to file a 
brief with the Board for a period not to 
exceed an additional 14 days. No reply 
brief may be filed except upon special 
leave of the Board. 

(j) Upon transfer of the case to the 
Board, the Board shall proceed, either 
forthwith upon the record, or after oral 
argument or the submission of briefs, 
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or further hearing, as it may deter-
mine, to decide the issues referred to it 
or to review the decision of the re-
gional director and shall direct a secret 
ballot of the employees or the appro-
priate action to be taken on impounded 
ballots of an election already con-
ducted, dismiss the petition, affirm or 
reverse the regional director’s order in 
whole or in part, or make such other 
disposition of the matter as it deems 
appropriate. 

(k)(1) All documents filed with the 
Board under the provisions of this sec-
tion shall be filed in eight copies, dou-
ble spaced, on 81⁄2- by 11-inch paper, and 
shall be printed or otherwise legibly 
duplicated. Carbon copies of type-
written materials will not be accepted. 
Requests for review, including briefs in 
support thereof; statements in opposi-
tion thereto; and briefs on review shall 
not exceed 50 pages in length, exclusive 
of subject index and table of cases and 
other authorities cited, unless permis-
sion to exceed that limit is obtained 
from the Board by motion, setting 
forth the reasons therefor, filed not 
less than 5 days, including Saturdays, 
Sundays, and holidays, prior to the 
date the document is due. Where any 
brief filed pursuant to this section ex-
ceeds 20 pages, it shall contain a sub-
ject index with page authorities cited. 

(2) The party filing with the Board a 
request for review, a statement in op-
position to a request for review, or a 
brief on review shall serve a copy 
thereof on the other parties and shall 
file a copy with the regional director. 
A statement of such service shall be 
filed with the Board together with the 
document. 

(3) Requests for extensions of time to 
file requests for review, statements in 
opposition to a request for review, or 
briefs, as permitted by this section, 
shall be filed with the Board or the Re-
gional Director, as the case may be. 
The party filing the request for an ex-
tension of time shall serve a copy 
thereof on the other parties and, if 
filed with the Board, on the Regional 
Director. A statement of such service 
shall be filed with the document. 

[26 FR 3889, May 4, 1961, as amended at 42 FR 
41117, Aug. 15, 1977; 47 FR 40771, Sept. 15, 1982; 
51 FR 23747, July 1, 1986; 56 FR 49143, Sept. 27, 
1991] 

§ 102.68 Record; what constitutes; 
transmission to Board. 

The record in a proceeding conducted 
pursuant to the foregoing section shall 
consist of: the petition, notice of hear-
ing with affidavit of service thereof, 
motions, rulings, orders, the steno-
graphic report of the hearing and of 
any oral argument before the regional 
director, stipulations, exhibits, affida-
vits of service, and any briefs or other 
legal memoranda submitted by the par-
ties to the regional director or to the 
Board, and the decision of the regional 
director, if any. Immediately upon 
issuance by the regional director of an 
order transferring the case to the 
Board, or upon issuance of an order 
granting a request for review by the 
Board, the regional director shall 
transmit the record to the Board. 

[46 FR 45922, Sept. 15, 1981] 

§ 102.69 Election procedure; tally of 
ballots; objections; certification by 
the regional director; report on 
challenged ballots; report on objec-
tions; exceptions; action of the 
Board; hearing. 

(a) Unless otherwise directed by the 
Board, all elections shall be conducted 
under the supervision of the Regional 
Director in whose Region the pro-
ceeding is pending. All elections shall 
be by secret ballot. Whenever two or 
more labor organizations are included 
as choices in an election, either partic-
ipant may, upon its prompt request to 
and approval thereof by the Regional 
Director, whose decision shall be final, 
have its name removed from the ballot: 
Provided, however, That in a proceeding 
involving an employer-filed petition or 
a petition for decertification the labor 
organization certified, currently recog-
nized, or found to be seeking recogni-
tion may not have its name removed 
from the ballot without giving timely 
notice in writing to all parties and the 
Regional Director, disclaiming any 
representation interest among the em-
ployees in the unit. Any party may be 
represented by observers of its own se-
lection, subject to such limitations as 
the Regional Director may prescribe. 
Any party and Board agents may chal-
lenge, for good cause, the eligibility of 
any person to participate in the elec-
tion. The ballots of such challenged 
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